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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 246/2017 u/s 341/294/323/34 IPC 

 

STATE 

-Vs- 

ARUP HAZARIKA 

DHANESWAR RAJBONGSHI 

CHAMPAK BARMAN @ JINTU 

   .......  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.   

 

Advocates appeared:   

Mr Hem Sarma   ………for the State.                                            

Miss Jonali Das & Dalimi Barman ………for the accused. 

Date of prosecution evidence – 20.08.18, 13.09.18, 09.10.18, 28.02.19 

Date of argument – 19.03.19 

Date of judgment – 08-04-19      

 

Judgment 

 

1. Sri Niva Saikia Das initiated the instant case by filing written 'ejahar' before the O/C, Nalbari 

P.S. on 17.02.17. The Prosecution case in brief is that the informant and her husband are member 

of a theatre group and from 13.2.17 to 15.2.17 they were performing in Saniram Mandir. The 

informant sttaed that on 17.02.17 at about 4 p.m.the accused persons restrained her husband 

near Hemanta Rajbongshi's pan shop and beat him with their bre hands. It is also mentioned that 

accused Dhaneswar Rajbongshi had caused serious injury to her husband by  pelting stone at his 

head. She also stated that the accused person also abused her when she tried to obstruct them.  

Hence the ejahar. 

2. On receipt of the 'ejahar', police has registered the case as Nalbari P.S. case No. 116/17 u/s 
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341/294/232/336/34 IPC and investigated the matter. On completion of investigation, police filed 

charge sheet against the accused persons  u/s 341/294/323/34 IPC. 

3. During trial, the accused person entered appearance and was allowed to go on bail. 

Relevant copies of the documents of the case were furnished to them u/s 207 CrPC. Upon perusal 

of materials on record and after hearing both sides, sufficient materials were found against the 

accused persons u/s 341/294/323/34 IPC. The particulars of the offences were explained to the 

accused to which they pleaded not guilty and claimed trial. 

4. Prosecution in support of the case examined 6 witnesses. Defence side did not examine 

any witness in support of their defence. The accused persons were examined u/s 313 CrPC to 

which they denied all allegations levelled against her. Defence declined to adduce evidence on his 

behalf. 

5. I have heard argument of both sides. 

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points for 

determination: 

a. Whether the accused person on 17.02.17 at about 4 p.m.in furtherance of common 

inetention has wrongfully restrained the informant's husband and thereby committed an offence 

punishable under section 341 IPC? 

b. Whether the accused person on same date, time and place in furtherance of common 

intention did any obscene act in a public place to the annyoance of the victim and thereby 

committed an offence punishable under section 294 IPC? 

c. Whether the accused person on same date, time and place in furtherance of common 

intention has voluntarily caused hurt to the victim and thereby committed an offence punishable 

under section 323 IPC? 

 

Discussions, Decisions and Reasons thereof 

 

1. I have carefully gone through the entire evidence on record and materials placed before me. 

2. Pw 1 Kamaleswar Rajbongshi stated in his evidence that accused person Champak Barman 

has beaten the informant's house. But on perusal of the cross examination of said PW it is seen 

that he has not seen the occurrence rather he ahs heard that Champak has beaten the informant's 

husband. PW 2 Amoolya Deka also has not seen the occurrence but has heard that accused 
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persons have beaten the informant's husband. However PW 2 stated that though he has not seen 

the occurrence but has seen the victim clothed with blood. But on perusal of the evidence of 

Medical officer who is examined as PW 5 it transpires that he has found no injury upon the victim 

Biren Das. Therefore in my considered opinion PW 2 has not seen the occurrence and that he has 

exaggerated stating that the victim was clothed with blood. Hence evidence of PW 2 cannot be put 

reliance upon.   

3. Perusal of the evidence of PW 4 Rabiram Rajbongshi reveals that he has no knowledge 

about the occurrence. 

4. Now let us see whether the evidence of PW 3 Hemanta Rajbongshi is credible enough to 

bring home the charge against the accused. PW 4 claims to be the eye witness to the occurrence. 

Perusal of ejahar reveals that the occurrence took place near the shop of Hemanta Rajbongshi and 

that the said Hemanta Rajbongshi also claims to have witnessed the occurrence. PW 3 stated in 

his evidence that on the date of occurrence the informant and her husband came to his shop and 

then the accused persons came and Dharmeswar Rajbongshi has beaten informant's husband 

Biren Das and that other accused persons were also standing near them. But when his evidence is 

juxtaposed with that of the I/O  it is seen that the said Pw has not stated before the I/O that the 

informant and her husband had come to his shop nor has he stated that accused Dharmeswar 

Rajbongshi has beaten him. Thus if a witness omits the core of the prosecution case in his 161 

statement and utters for the first time during his evidence before the court such omimission 

amounts to contradiction. In presence of such contradiction it would not be safe to convict the 

accused person on the basis of the evidence of Pw 3. 

5.  Further  it is pertinent here to mention that the Prosecution could not procure the 

presence of the complainant and the victim before the court even after repeated issuance of 

summons.  However the evidence of the witnesses and on the perusal of the injury report of the 

victim Biren Das it could be indicated that no injury was caused to the victim. Also there is no iota 

of evidence t bring home the accused u/s 294 IPC. 

6.  Thus in view of the aforementioned discussion it made apparent that the evidence on 

record is not adequate enough to prove beyond reasonable doubt the prosecution case. It is an 

established law that the prosceution has the burden to prove the case and the evidence must be 

cogent and consistent with the charges levelled against the accused person. The evidence led by 

the prosecution must be strong enough to outlast the relentless attack made by the defence side. 

Unfortunately in this instant case the prosecution evidence lacks that credibility thereby giving rise 

to reasonable doubt to the prosecution case. 

7.  Situated thus, the accused persons Arup Hazarika, Champak Barman @ Jintu and 

Dhaneswar Rajbongshi are acquitted of the offence punishable u/s 341/294/323/34 IPC and set at 
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liberty forthwith. 

8.  Bail bonds furnished by the accused person shall remain in force for a further period of six 

months. 

9.  The seized article if any be disposed of in due course of law. 

 

Given under my hand and seal of this court on this 8th day of April, 2019. 

 

 

 

          Rubina Yasmin 

          J.M.F.C. Nalbari 

 

 

APPENDIX   

 

Prosecution witness: 

PW 1 – Kamaleswar Rajbongshi 

PW 2 – Amoolya Deka 

PW 3 – Hemanta Rajbongshi 

PW 4 – Rabiram Rajbongshi 

PW 5 – Dr. Nirmalendu Bhagawati 

PW 6 – ASI Nirod Sarma 

 

Defence Witness 

Nil 

 

Exhibits: 

Ex 1 – Injury Report 

Ex 2 – Sketch map 

Ex 3 – Charge sheet 
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         Rubina Yasmin 

         J.M.F.C. Nalbari 


